	
	STATE PROGRAM 
	WV  Potomac Trading/ Offset OPTIONS
	NOTES
	WORKGROUP_________________________

	
	RIVER BASIN MEMBERSHIP
	OH, Chesapeake, Potomac
	 Only the Potomac is relevant at this time
	Workgroup Members: 

	1. 
	Trading Policy/ Regulation
	Potomac framework and DEP-issued guidance/policy
	Framework can be readily adapted as needed, DEP should confirm via legal staff that policy /guidance is legally viable (CWA).
	

	2. 
	Pollutants
	N, P, are regulated  by NPDES permits.  Sediment reductions will be tracked as other BMPs are developed for P&N credits in anticipation of future market.
	Other pollutants evaluated on a case by case basis as other state needs develop.  While there is no current demand for sediment credits, WV obligated to reduce 6M tons of sediment, which needs to be and can easily be tracked through NN. May be eventually in demand for MS4s, DOH, or construction/NPDES permits and/or markets for habitat and other potential future markets.  
	

	3. 
	Existing state nutrient criteria for streams
	No nutrient criteria (N, P) for flowing WV waters at this time.  

WVDEP offset & tech requirements in NPDES permits on N & P are based on WV CB Trib Strategy commitments.  Legal liability under CWA if WV waters discharging into MD waters exceed MD nutrient limits for freshwater that are based on their tidal water quality criteria. Some Potomac drainage streams are on 303d list for problems that are potentially related to N, P, and sediment like biological impairment and sediment - this contributes to the potential for using Bay-driven trading program for generating local benefits if designed to do so - similarly, local programs developed to generate local benefits could possibly be turned into credits for Bay trading program to help fund such activities.  TMDLs are on or expected on 63 Potomac Basin 303d streams - 29 of them are direct drains with TMDLs projected to be completed by 2006; 26 of the 29 are listed for at least biological impairment, most are listed for biological impairment and fecal coli form. 
	We are currently working to clarify MD's water quality standards and the related implications for WV (nutrient/sediment transport into Potomac from WV).  Flowing waters criteria due out from MD within one year. Best guess is that these standards will hold WV accountable to nutrient reductions similar to the Ches Bay commitments and that by meeting the Bay agreement, we will also fall safely w/in loading limits for downstream state standards.  This is just a guess for now. 
	

	4. 
	Requirements for offsets on insignificant point sources less than .05 mgd
	Pt source dischargers < 50,000 gpd should also be required to offset new/expanded loadings in the same way as those > 50,000. Existing facilities should face technology requirements upon permit renewal. Providing a period during which trading could be used to meet tech requirements would allow some flexibility in achieving technology compliance - this should only be considered if there is an explicit end date after which all permittees would be obligated to meet technology requirements on site through treatment.

 Loadings from plants under 50,000 gpd (especially package plants) could follow PA guidance requiring monitoring which suggest that twice annual monitoring be conducted by an external agent and not package plant operators themselves.  Evidence of adequate O&M efforts should also be submitted with monitoring reports.  New permittees and expansions of all sizes should be required to offset 100%.  PCS compliance program should cover plants smaller than 1 MGD (suggested that all NPDES permitted facilities be included).
	Rates of land development in Panhandle underscore importance of addressing wastewater and stormwater loadings from significant, (>400K), non-significant sources (over 0.05mgd), and insignificant sources (under 0.05MGD) such as septic system drip fields, package plants etc. all as POINT SOURCES with nutrient requirements.  Otherwise, offset program establishes perverse incentive to skirt rules and generate excess nutrient loadings by opting to invest in package plants and septic fields rather than connect to larger scale centralized infrastructure for wastewater treatment.  Also, new investment funds for new development will not share costs of nutrient requirements necessary due to new growth.  Cost burden of new growth-related nutrient loadings would fall more to existing rate payers.

Regulated point sources will likely advocate that small <50K new sources face offsets same as larger permittees.  By including these smaller facilities, DEP would have to track more permitted facilities and will need to invest resources accordingly - potentially creating a positive impact since package plants are frequently under maintained and poorly operated.
	

	5. 
	Status of offset provisions in permits (independent of trading program if not relevant or developed)
	All NPDES permitted facilities (in WV Potomac Drainage) regardless of size (including MS4 permittees and developers) should face 100% offset requirements for new and expanding capacity (using 11/5 as a baseline).  Plans for meeting BACT are due one year after issuance/re-issuance of permit. At a minimum, 5/0.5 tech requirements should be applied to all facilities >50K MGD. Better concentrations may be required depending on past history of plant or scale of design flow to avoid anti-degradation problems.  This will vary sector by sector and occasionally exceptions will have to be made with in sectors to tighten or loosen concentration limits depending on specific permittee facility design/scale.  

DEP is now considering whether or not tech limits must be met or if permittees can trade to meet these limits (permanently or for an interim technology transition period).  

Expansions for 'good cause' such as bringing failing septic systems on line, would not need to be offset.  Package plants, on site, and other decentralized treatment systems should be included as point source loadings but may not be currently.   

Provisions currently in NPDES Section D of some permits would move to a more significant section if/when WV joins trib strategy more formally than on current voluntary basis OR if MD enforces their own WQ standards (nutrients translated from their tidal water criteria) when their MOU becomes a consent decree similar to VA or sooner to avoid consent decree for MD. 
	DEP needs to signal that Section D will be enforced, and needs to start requesting the Plans of Action and N & P offset proposals now if a market is to be successful over the next few years.  Offsets required for new/expanding sources < 50,000gpd, this permit provision is explicitly not being enforced at this time.   Technology requirements are in some new/renewed permits and require a Plan of Action to outline tech and financing plans for meeting those requirements.  Plans have been requested and should be coming in over the next month or so. 

  Working with MD and EPA now to ensure the WV offset provisions are forward looking will reduce transaction costs for trading/meeting offset requirements in medium and long run b/c current efforts and even current plans are possibly insufficient to ensure compliance with anticipated TMDL/MD non-tidal water standards.  We have an opportunity to develop trading program w/ market efficiency designs in place from the beginning.
	

	6. 
	Watershed Scope
	Bay drainage of Potomac under WV CB Trib Strategy
	Potential trading with MD should to be considered in the development of our permitting and trading program. Downstream jurisdictions like MD and DC may be an important source of market demand in the future and/or tighter WQ restrictions. A meeting with WVWRI, MDE, and EPA is being set up.  
	

	7. 
	Pollutant traders
	Point and nonpoint sources (explicitly including existing/pre-baseline septic and on-site treatment systems).
	Efforts similar to VA's pt-pt database and state-facilitated point source working group should be encouraged in WV to facilitate trading and could possibly count as cost share. Could work better if insignificant point sources were regulated as well as the significant and non-significant point sources.
	

	8. 
	Aggregator/ broker/ bank
	SEE POWER POINT FOR CHART OF VARIOUS ORGANIZATIONAL OPTIONS.
Prevailing current suggestion is that the management/facilitation of credit supply development be conducted in conservation district(s): marketing to farmers, contracting, review and recommendation of proposals to DEP for registry, maintain website of credits available.  Take on liability for credit failures or lack of credit implementation?  Consider an incentive structure for CD staff to be paid (small commission?) based on lbs they are able to market into program and lbs maintained in program.  Alternatives to the CD have not been presented with the exception of allowing a yet hypothetical private entity (entities) to serve as broker/aggregators while allowing a CD to review proposals that are sent to DEP and overall manage the trading program.   

However, if prices are not set administratively, a single private aggregator would pose monopsony problem that puts sellers at disadvantage for commanding a 'fair'/competitively set price for their product relative to the demand price for the product (monopsony - one buyer sets price for all sellers w/o competition but can sell at competitive prices). 

 If the private party is set up more like a broker rather than an aggregator, then a lot of those monopsony problems can be overcome w/ proper contract design.  Miami, OH used a CD equivalent for their marketers and market coordinators, but that agency is one w/ express purpose to protect water quality for all citizens and they developed the program for that purpose - which is effectively different than asking the WVCDs, primarily ag organization, to hire a new staff person to run a water quality program.  This area warrants more discussion.
	Funding needed for staff - either through CD or an alternative quasi-state organization (Watershed Restoration Authority)  with good connections in the area; A private aggregator, if one comes forward, could alleviate some responsibilities or simply bundle credits on their own and bring them to CD to review and recommend to DEP.  If a significant private aggregator surfaces, they may be able to take over the role of the CD or bypass the CD, taking their firm's aggregated credits directly to DEP for certification.  CD assumption of this project would require that new staff members be adept at and encouraged to integrate non-ag BMPs into credit supply framework.  

Possible that a non-CD agent should be responsible for verifying credit implementation.  In the carbon credit market there are firms that just provide service of credit verification.  A firm like this could easily operate in the region rather than just in WV - may be similar firms in the wetland mitigation banking industry.
	

	9. 
	Credit certification
	WV DEP 
	CD could approve trading proposal, recommend approval to DEP. DEP should help develop procedures and standards for credit certification and verification to guide CD/verifying agents' efforts. 
	

	10. 
	Registry of all available credits, sales, and contracts
	DEP would manage NN as registry of all credits. 
	Provides transparent system. Any aggregator, public or private, could bring proposed credits to DEP for certification and view credits available.  Registry database would be managed by DEP but possibly available for review or publication by CD for purposes of program marketing and management. 
	

	11. 
	Credit Price Setting Mechanism
	To be determined.   Admin fee mark up could be designed to encourage private aggregation among neighbors or by private 'red barn' equivalent (e.g. sale price marked up at regressive rate, discounting admin fees on bulk sales). 
	1) Reverse auction with WRI to kick start WV NRCS project.  Possibly the state could fund first reverse auction to 'capitalize' the bank - this would provide cost share and also develop a set of real offsets that could then be sold to buyers. Otherwise, we'd have to find a willing pt source buyer for the first round.    

 2) Let the buyer decide the premium for each characteristic: Each credit would be sold w/ a check sheet of critical characteristics such as a) weather/natural act risks, b) farmer non-compliance or backing out risks (e.g. manure sheds vs price of corn goes up and buffers are taken out, breaking contract officially or skirting compliance vs conservation easements, etc), c) helping local community development goals, d) etc,  the buyer would then decide on a credit by credit basis, how much they would be willing to pay for the credit.  This puts a high information/contracting cost burden on the buyer.  This would be more important/more valuable if the buyer has to retain all liability costs and must pay to replace bad contracts and credits out of compliance.  Then pt source buyers would have a financial incentive to buy only the best, most secure credits.  If the aggregator is contracting to fulfill the pt source buyer's credit needs - 50 lbs a year for example - then the aggregator would have to worry about making sure they have enough credits with various levels of certainty and risk to fulfill contract with pt source buyers.
  3)  Integrate into Nutrient Net a transparently and uniformly applied formula to translate BMPs to lbs reduced EOS annually, and to translate that into to "pt source 'lb' credits" which would account for EOS, delivery ratio, and also be discounted by characteristics such as risk, uncertainty, variable costs of monitoring and enforcement associated w/ different types of BMPs, etc.  In this case, the farmer/land manager could adjust their own NMP implementation strategy in order to maximize credit generation (e.g. install riparian buffers w/ fence under a conservation easement rather than with a short/or non-binding contract).  In this case, there might be fewer credits sold, and the discounted portion of the credits developed would go to the aggregator or CD to help insure against failed BMPs, broken contracts, or higher monitoring costs.  This would result in a premium for the farmer that incentivizes thinking up better, more reliable BMPs, and for the aggregator/CD it would generate a variably sized insurance pool for higher risk BMPs.  It would also provide confidence to the pt source buyer that the credits they buy are credible w/o imposing the high info/negotiation costs per credit on the buyer.    If market is set up with a broker and independent verification contractor, then premiums on credits brokered by agent would be help cover costs of the verifying contractor and pt source buyers would still be responsible for chasing down new credits in the event of failed contracts. 

4)  Set average price for a credit. Make lbs-to-credit conversion formulas standard but transparent (all ratios and admin fees defined).  Price minus fees would be paid to offset producer, incentivizing development of least-cost credits by producers who hope to produce credits at a cost less than price being paid for credits.  Or for offset producers who only need a credit payment as a cost share for doing practices that they want to do anyway but don’t have quite enough cash for (e.g. stream bank conservation).
	

	12. 
	Program Capitalization
	Possibly litter transport program, liming program if it could be approved by CBP as a verified BMP (quickly), or state investment on state/DOH/WVU lands to generate credits?  Water Quality Revolving Loan Fund - program to purchase conservation easements on riparian buffers?
	Need to capitalize the banks so that real reductions can be sold on the market.  After first round of credits are sold, that money can be invested into generating new credits that will be installed by the time of their sale on market/trading program.  It essentially sets up a revolving loan fund for credit development.   Also, pt source not in compliance if offset is not already generating credits as was already found out through VA program. 
	

	13. 
	Trading Ratio
	1:1 for point-point; 1:2 for point-NPS; 1:3 on 303d streams listed for relevant pollutants (biological/temp).  Additional credit reserve/loan loss reserve on each bundle to use for BMP failures caused by nature.  Aggregator or credit seller must also create independent plan to insure against credit supplier non-compliance.   Compliance with existing rules and regs established to protect water quality cannot be sold as credits.           1:2 and 1:3 assumes an X% set-aside for uncertainty which is retired to insure the 1:1 portion of the credit, and Y% to advance NPS trib strategy commitments (33% reductions in the NPS sector).  This implies that the PS community is directly paying for NPS commitments.  This Y% would be related to the threshold.  If there is no threshold, then 33% would have to taken off the top.  If there is a threshold that is designed to ensure that the NPS seller has to meet the NPS commitment before they can sell to the PS sector, then the Y% can be reduced or eliminated.  

OR when a land manager puts credits up for sale, if they have already installed 33% reduction BMPs, then they could petition to have the Y% discount waived - which would help address the fairness question.


	Provides a reasonable margin of uncertainty associated with NPS reductions.  Thresholds are designed to ensure that nps sector commitments are incentivized but not being traded as credits and to set a common level of environmental performance before credits are generated.  Ratio should be designed to advance water quality goals of program at cost lower than installing technology but to still encourage adoption of new technology that would not have otherwise been developed/installed if price of offsets is too low. 

 Administrative fee per trade or per credit to cover costs of program management and administration may not be best integrated into ratio.  May be better applied elsewhere  - could be fee to seller or buyer or shared; could be structured to promote aggregation of credits, could be structured to reflect inherent monitoring costs related to various bmps producing credits (e.g. fenced buffer easier to monitor than tilling practices, litter transport least cost in monitoring, etc).  

 Higher ratios increase costs for PS credits and may result in ag bmp scarcity which would increase incentives for alternative credit supply (PS technologies better than 5/0.5; alternative nutrient sinks, water/wastewater reuse, alternative/innovative nutrient reductions in mixed/open sectors, etc).
	

	14. 
	PS Permit Type
	Individual permit or Watershed permits – Pulling back and re-issuing all pt source permits w/ nutrient requirements in the Basin would best facilitate trading and pose best case scenario for fairness among regulated facilities.
	Watershed permit preferred - would facilitate pt-pt trading as in Conn and NC.  VA has uniform starting date and tech commitment and can use trading (pt-pt) to reach uniform tech requirements in short run.  At the end of set period (VA-5 years?) all permittees must meet tech requirements w/o relying on trading.  New loads would have to meet tech and offset 100%.  WV Pt source community may prefer watershed permit to help individual permittees bearing costs of policy uncertainty rather than all permittees facing the uncertainty collectively. If permits are/have recently been written w/o nutrient regs (inc some new significant facilities), point sources face an uneven playing field that will generate significant criticism.  
	

	15. 
	NPS Base year
	WLA as defined by trib strategy.  Ratios and/or thresholds can be used to ensure that NPS sectors' reduction commitments are met in coordination with and/or prior to generation of credits.

A credited practice for an offset must occur in the same calendar year as permitted discharge.  For offsets that have average reduction over life of BMP (e.g. forested buffers, the average reduction should be given the first year to help facilitate financing of longer-term BMPs).
	Final trib strategy (2005)/ 30%?? Reduction from 1985 baseline as defined 2002 Bay model
	

	16. 
	PS Base year
	2004, 2005 State WLAs?  Date that Section D of NPDES permit contains offset language? 
	Final trib strategy (2005) - What NPDES permits have offset language in them now and what is the date used to assess WLA?
	

	17. 
	Point Source Threshold
	Cap load based on design capacity as of trib strategy year with technology at 5mg/l TN + 0.5mg/l TP (over  50,000).  Each facility’s waste load allocation then should require any loadings above 2005 design capacity (new sources and expansions) meet 100% offsets AND must meet 5/0.5 technology requirements.
	 
	

	18. 
	NPS Threshold  
	The pollutant load associated with existing legal land uses as of 1985 and management practices and a nutrient management plan to ensure that 33% sector reduction commitment is being met parcel by parcel?
	Relevant issues associated with threshold include:  fairness among land managers who are the best/worst land stewards now, allowing trading to incentivize better land management among worst performers, does not nec incentivize putting farmers out of ag business.   Land operators that do not want to participate in a st/fed program may still want to sell credits. So we will need to list out the NMP de facto contributions to the ag sector's cap and respective reduction commitments. (e.g. x ft of buffer on ag goes toward cap, additional buffer can generate credits.)
	

	19. 
	Stormwater Threshold
	Innovative projects that exceed MS4 storm water management plan and CSO commitments and state law.  Non-municipality NPDES stormwater permittees may be able to exceed permit requirements and sell credits based on trib strategy formulas.   Would be advantageous to develop approach to integrating DOH into nutrient and sediment program. 
	This challenge will be to determine which practices meet the SWMP and which are above and beyond since the SWMPs are general areas of practice rather than specific practices w/ specific water quality goals.   We should ask Sherry Wilkins (DEP MS4 coordinator)  for assistance here. Switching to a more rigorous accounting of how stormwater practices effect water quality may be most important for Potomac drainage communities that have the opportunity to sell credits, rather than trying to change the MS4/stormwater system statewide. Will see Williamsburg to evaluate how to translate stormwater practices into phosphorus reduction estimates. 
	

	20. 
	Credit reserve
	X% of each credit - as reserve; Trading plan application required to address corrective measures that would be taken in the event of a failed BMP performance.
	X% should be retired to account for uncertainty and used as a reserve account like VA's WQIF to make up for failed BMPs or for sale to pt sources that do not meet offset requirements otherwise. 
	

	21. 
	Farmland Preservation Measures
	Credits will not be generated when converting one land use to another in a manner that increases proportion of impervious surface (with the exception of construction of manure storage facilities’).  Exceptions may be made when converting one land use to another, where a post-construction reduced nutrient loading can be established.
	 
	

	22. 
	Credit Purchase Eligibility
	Must meet technology by NPDES permit deadline (with potential for trading during the technology compliance window of a 'few' years).  Must have complete plan for offset compliance approved by DEP; credits must be certified.
	 
	

	23. 
	Credit Sale Eligibility
	All sales must be within same watershed (including interstate) and for certified credits.  Pt source or non point source credit developer must meet threshold requirements for eligibility.
	Potomac  watershed
	

	24. 
	HOTSPOTs
	All trades must comply with the applicable water quality standards in accordance with CWA requirements.
	New News:  MDE anticipates promulgating freshwater numeric nutrient criteria for the Potomac River in 2008. In accordance with CWA requirements WV must ensure that discharges to WV waters do not violate the downstream states water quality standards. Therefore all potential trades must be evaluated before approval to ensure that there will not be a local violation (hotspot) of WQ standards.  
	

	25. 
	Loading factor
	Site-Specific calculations using Bay Model BMP efficiencies; others approved on a case by case basis.
	 
	

	26. 
	Delivery ratio
	Bay model
	 
	

	27. 
	Credit
	 Delivered pounds/year
	 
	

	28. 
	Credit duration
	 1 year/renewable annually for life of BMP upon inspection / verification.  Longer plans up to 5 years possible with adequate justification.
	 
	

	29. 
	Credit for state/fed-funded BMP cost share
	Federal and state NPS programs should be used to help NPS to meet NPS sector commitments and not used to subsidize PS cap maintenance offsets.   Farmer cost share portion of a BMP can be developed as a credit if practices are above and beyond threshold/NPS sector commitment. 
	This in small part depends on what the NPS credit eligibility threshold is.  PA seems to have eliminated the argument by setting a threshold above what most federal/state programs finance.  We should discuss the conditions under which this might not be the case. 
	

	30. 
	Credit Monitoring /Verification
	Verification based on specific landowner's approved plan & annual inspections by CD &/or approved third parties.
	 
	

	31. 
	Program success verification
	WQ monitoring points plus modeling based on  accounting of verified BMP applications. NRCS staff who already verify and monitor federal BMP programs. 
	Design of the program evaluation strategy should be approved by DEP but implemented otherwise.  Will be reviewed by CBP in any event.
	

	32. 
	Enforcement of NPDES permits
	WV DEP
	 
	

	33. 
	General Permit Compliance Period
	Annually: July-June
	State fiscal year
	

	34. 
	Ownership of WLA
	Significant dischargers may sell a portion or all of their WLA - so long as dischargers continue to operate within the same SIC to which the WLA was originally assigned.  This still allows permittees to sell a portion of their WLA as an incentive to advance/install technology, but not to compensate company for leaving or downsizing. 

 Allowing credits in the latter case does not advance goals of program nor does it compensate permittees for relevant effort in nutrient reductions. Alternatively, see PA, VA, or potentially limit sale of WLAs to a lower credit ratio e.g. 4:1.  
	This may depend on the specific permit language sets WLAs. To avoid legal challenge later, we will need to do some legal research to write the permits so that WLA allocations are property rights of pt source under retirement/transfer conditions established by program only. 
	

	35. 
	Liability for  credit implementation 
	PS has responsibility for enforcing terms of credit purchase agreements to ensure compliance with NPDES permit; Individual aggregator or bank liability schemes may mitigate PS responsibility.
	PS has ultimate responsibility for enforcing terms of credit purchase agreements to ensure compliance with NPDES permit; Individual aggregator (CD or private entity) liability schemes can serve to mitigate PS responsibility.
	

	36. 
	Pt Source Sanction for Non-Compliance with Offset program
	WVDEP must enforce offset provision and sanction non-compliance with consistency to enable market system to compliment command and control regulatory regime.  Penalty actions under the CWA are likely to be relevant
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