Memorandum 

Regarding:  Environmental and economic importance of including nutrient limits in NPDES permits for point sources <50K gpd 
Date:  March 26, 2008
To: WV Department of Environmental Protection Secretary Stephanie Timmermeyer

Lisa McClung, Director of WVDEP Office of Water and Wastewater
From: Richard Herd and Alyse Schrecongost, WV Potomac Water Quality Trading Program
A.  Background 

This memo addresses the current exclusion of sewage facilities with a <50,000 gpd design flow from nutrient management requirements that are similar to larger facilities in the Potomac Basin. According to the WV Potomac Tributary Strategy, this group represented 74% of the permitted wastewater facilities in 2002, and permits continue to be issued regularly in the region due to rapid population growth and development. 
Facilities over 50K gpd are required to offset new loads, which results in increased expenditure on environmental protection.  Developers currently face an incentive to avoid connecting to major infrastructure projects and use the one-time available funds to instead advance development through the construction of package plants that, seemingly arbitrarily, are exempt from the nutrient offset requirements. These package plants and smaller facilities steer funding away from necessary public water and wastewater infrastructure extensions and environmental protection investments. The proliferation of these smaller facilities, at the expense of sustainable infrastructure investments, threatens local sourcewater supplies and increases the state’s nutrient load to the Bay. 

The expenses related to short sighted and unsustainable infrastructure planning and development will arise not only in terms of public health risk and environmental degradation, but will also entail a significant financial burden to the state when the Chesapeake Bay TMDL is implemented.  Funds available and used for package plants to skirt regulatory requirements in the short run could be used to prevent the inevitable expensive retrofits and upgrades in the future.  These future costs will fall to the public as a whole because the state is not tying those costs to the new pollution sources now, when funds are available in the private sector.
Based on the general permit list provided to us by WVDEP (July 2007), this <50K gpd sector comprises well over 2.5M gpd of the design flow discharges into the Potomac drainage. For the most part, these small package plants have not been designed to achieve nutrient reductions and therefore constitute a significant PS nutrient loading that, if not addressed, are likely to increase dramatically in the future. Despite this, the group of permittees does not face nutrient load reduction or offset requirements, and are not addressed in the WV Potomac Tributary Strategy Point Source Implementation Plan within the State’s Tributary Strategy document of 2004 (relevant sections and PSIG concerns and recommendations are included in this memo below).  

With respect to the WV Potomac Water Quality Trading Program, WVDEP staff further suggested in comments on the draft trading guidance, eliminating the category of facilities under 50,000 gpd as an eligible source of nutrient offsets if taken off-line by larger facilities as they extend their networks.  This, essentially, creates an additional layer of significant costs for municipal/county and other larger facilities if extending wastewater treatment infrastructure services sustainably to accommodate current and reasonably anticipated future growth patterns.  The elimination of this category of point sources could also undermine future efforts to launch interstate trading agreements, which could otherwise have the potential to generate future environmental and economic benefits in West Virginia, as surrounding states are all addressing this category of permittees in their nutrient management strategies.

Thank you for taking the time to review this policy analysis and stakeholder concerns highlighted in this memo. We would be happy to meet with you at your convenience to discuss this important issue.  

B.  Concerns of the Point Source Innovation Working Group

Issues that support the application of nutrient requirements to this group are enumerated below for consideration and discussion.  Many of these issues were addressed in the Point Source Working Group conclusions, reported in the Tributary Strategy Implementation Plan.
1) Monitoring all permitted facilities improves transparency and regional nutrient discharge accounting.  This accounting will also be useful for management of issues ancillary to monitoring for nutrient loading such as source water protection and other WV Bureau of Public Health concerns, addressing/avoiding discharge-related local water quality impairments (nutrient and non-nutrient impairments), and overall ability for state agencies to efficiently and effectively monitor and enforce general permit compliance.

Current approaches to registering, tracking, and monitoring permitted facilities under 50,000 gpd does not allow the state to monitor and properly manage the rate of growth in nutrient loadings and other ancillary environmental impacts such as sprawl related to growth in this sector.
2) While upgrading to meet new nutrient concentration limits may be cost prohibitive for some existing facilities <50,000 gpd, all facilities can reasonably monitor and report concentration levels.  This monitoring data will also facilitate opportunities for larger point sources to realize opportunities for generating offsets by upgrading/connecting significant nutrient loading problems among the smaller facilities. Requiring all existing <50,000 gpd facilities to upgrade to stringent nutrient removal technologies is politically and economically problematic in the near term.  However, these facilities should be assigned a nutrient load allocation (NLA) based on reasonable or demonstrated performance.  In the future, as the scarcity of nutrient load allocations for new and other expanding sources becomes acute, there will be financial incentive to bring capital to upgrade or eliminate these obsolete or under-performing sources.  Absent a clear quantifiable allocation policy there will be no incentives to reduce or even halt the increase of nutrient loadings from small facilities.   
3) Requiring new facilities with <50,000gpd design flow to totally offset its nutrient load will likely improve the liquidity of the developing water quality trading market (also see points 6 & 7 below). 
4) Data from monitoring of all NPDES permittees would contribute to general knowledge water quality issues in the area if it were included in the ERIS/PCS compliance program.

5) Meeting concentration limits and offsets for new facilities <50,000 gpd should be financially feasible given available technology.  Enhanced nutrient removal with membrane bioreactors (MBR) and the next generation of sequencing batch reactors (SBR) will allow smaller footprint and modular capacity plants to perform as well or better than large facilities with extensive and capital-intensive collection systems.
Issues specific to wastewater facilities:
6) If treatment facilities above 50,000 gpd face nutrient requirements for existing design flows and those under 50,000 gpd do not, then existing facilities and the customers they serve face uneven burdens for environmental quality protection costs.  

7) If treatment facilities above 50,000 gpd face nutrient requirements for expanded design flows, these costs can reasonably be expected to be passed on in full or in part to the newly connecting users (developers/homebuilders, etc).  If new facilities under 50,000 gpd do not face nutrient requirements, new developments will have a financial incentive to install package plants, drip fields and other solutions that remain just under 50,000 gpd rather than connecting to larger system. This would likely result in the following:
a. An unintended consequence is likely to be the proliferation of smaller systems under the <50,000 gpd line, an outcome that seems at odds with sustainable infrastructure planning, public safety for drinking water in karst areas, and environmental policy goals;
b. Increasingly the cost burden of nutrient reduction requirements will fall more heavily on the existing rate payers of major centralized systems and other significant private sector dischargers and miss the potential economic contribution from new growth and development;

c. New developments generating new nutrient streams will avoid any wastewater related nutrient requirements;

d. Cap maintenance will be increasingly difficult to manage if new permitted sources of nutrients are excluded from nutrient reporting and management requirements.
8) New customer wastewater connection fees for capacity impact or improvement in WV range from $1,581 (Berkeley county PSSD) to $7,500 Jefferson County PSD proposed).  The same fees in neighboring VA and MD counties reach as high as $11,700 (Clark County, VA).

9) Requiring new developments to address their new nutrient loads financially when connecting as a new load to a wastewater facility may encourage developers/builders to address nutrient loading structurally and more holistically in their project design (e.g. offsetting nutrient loadings on-site by investing in alternative development designs to generate nutrient credits such as protecting forested riparian buffers, investing in creative stormwater management techniques, etc.).
C.  Point Source Innovation Workgroup Final Recommendations Document – July 2005, Sections 310 and 315
Expansion of the point source sector cap load allocation.  The PSIG recommends that all identifiable point sources, irrespective of scale, are consolidated into the point source sector for Bay modeling and reporting purposes. Currently point sources below 50,000 gpd are lumped into a general land use of mixed open and urban and treated as non-point loading by assumption. The PSIG finds this problematic and inequitable and notes that the new version of the Bay model provides for specific extraction and modeling of all point sources down to the individual on-site level. The PSIG observes that changing land use patterns in WV will favor dramatic expansion of smaller decentralized or cluster treatment systems and is concerned that the nutrient control implementation strategy captures the broadest possible base of potential nutrient discharge actors. An artificial bright-line of nutrient control exemption will create additional pressure for the small-scale decentralization and make cap load maintenance impossible to achieve in the future.
D.  Recommendations to WVDEP from Point Source Innovation Work Group as cited by the WV Potomac Tributary Strategy Implementation Plan

1) Modify all discharge permits, regardless of scale of discharge, to incorporate TN and TP monitoring. There is no current basis for accurately projecting actual point source nutrient discharges in the absence of performance information. It is important to create an accurate, real world base-line of nutrient loads to fairly credit progress and to assist in Bay watershed model calibration. In addition to the immediate imposition of monitoring, accelerated handling, or electronic submission of DMRs should be made near real time and in concert with national or regional permit compliance systems. Transparency and timeliness are important.

2) Begin to incorporate nutrient load limits into all new and existing discharge permits. Priority should be on permit reissuance and major modifications based on facilities likely to discharge nutrients, discharge scale and proximity to the Bay.

3) Expand point source sector cap load allocation. All identifiable point sources, irrespective of scale, should be consolidated into the point source sector for Bay modeling and reporting purposes. Currently discharges of <50,000 gpd are lumped into a general land use of mixed open and urban and treated as non-point loading by assumption. The new version of the Bay model provides for specific extraction and modeling of all point sources down to the individual on-site level. Changing land use patterns in West Virginia will favor dramatic expansion of smaller decentralized or cluster treatment systems. The nutrient control implementation strategy must capture the broadest possible base of potential nutrient discharge actors.

4) Assign nutrient load allocations (NLA). Nutrient load allocations should be the mechanism for point source dischargers to benchmark individual facility nutrient control performance over an assigned time period. Nutrient load allocations should be based on effluent averaging and reflect that seasonal removal performance will vary and that total annual load is more important than instantaneous concentration. Annual NLA can be achieved by some combination of actual discharge and the use of offsets or credits through partnership with others. Assignment of NLA may also be based on prospective performance drawn from the Best Available Demonstrated

Control Technology (BADCT) literature.

5) Develop a framework for watershed permitting or nutrient trading as part of an inter-state Potomac Basin strategy. In the absence of an in-place and articulated watershed permitting or trading program it appears that West Virginia point sources will seek technological upgrades as a near-term response to nutrient reduction objectives. Sustained maintenance of cap load achievement goals in the context of double digit population growth and rapid land use conversion will require the development of a framework system of offsets and/or credit trading within and, more likely, with actors external to the point source sector. Critical to such a framework is the certification and monitoring of trades, the creation of a credit reserve buffer for excursions and new projects, flexibility in capital and operational financing of trading investments and coordination with local planning to assure offset consideration.
6) Develop nutrient-based pretreatment requirement or treatability standards. A generalized approach to nutrient prevention should be created through development of pre-treatment state standards for nutrients similar to the approach for toxics. These standards would require the connecting customer (including residential) to maintain a waste stream that is cost-effective and equitable to treat and that would not lead to WWTP violations or loss of nutrient load allocation capacity. Making nutrient limitations a condition of wastewater treatment service will place part of the responsibility for the treatability cost in the hands of the generator.
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